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• costs

Selection of arbitrato"

7.44. The prime considerations for the selection of arbitrators should be:

• expertise

• neutrality

...,...,.,....,

7.45 Expertise comprises knowiedge and experience in one or more of the following:

• industry economics

• industry expertise

7...e The requirement of neutrality requires that:

• arbitnltots be independent of ..ch party and have no adual or perceived
conftid of interest

• arbitrators not be seen as government regulators

7.47 The Discussion Paper· proposes that the Government would establiSh a panel of
arDibatoll with a cross section of expettiIe. In the event of a dispute over access,
th,... arDitrators would be seleded from the panel in accordance with the procedures
set out in ttle Discussion Paper.

7.48 The need to establiSh a panel of aft)itmors which is compulsory to the parties is
doubtful. Urniting the feeld in this My runs the risk the appropriate persons with
expertise would be exduded from acting a. arDitnItors. In particular, such an
approach restricts the freedom of the parties themselves to agree on appropriate
aft)itr'Itors to resolve the dispute.

7.49 Furthennore, establiShing a panel of arbitrators ere_s the risk that the arbitmors will
behave more like regulators ttlan arbitrators. In other words, there is a risk that the
arbitrators will perceive their ~. as fulfilling a govemment regulmory function. This
may give rise to the concerns 8bout decision making by regulators; in particular, the
concern of capture and -regulatory responsibility".

7.50 It may aJso be dit'ftcutt to achieve a panel of arbitrators which will comprise a sufficient
cross section of skills to d_1 with acceu disputes. Ind"d, often the most skilled
experts are otherwise fully employed, and may be reluc3nt to be .ppoented to the
panel of artW'ators. ConsequenttyI the panel may be -second bar, and the best
expertise not utilised as a result.

<45 Paragraph 11 of Appendix A to the DilCUUion Paper.
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7.51 This does not preclude the establishment of an arbitration panel which is not
compulsory. The establishment of such a panel may be helpful to parties in dispute
who could have access to it on request

7.52 For these reasons, the parties should be free to select their own arbitrator for dispute
re~ution. In estabiishing a tribunal, each party should be requested to nominate an
artlitrator. The third artlitnltor should be appointed by agreement of the two ·party"
arbitrators. If those arbitrators are unable to agree within a defined time (say, two
weekS), an appointment should be made by a third person. The third person should
be independent of the parties and should not be seen as a government regulator.
One solution would be for the appointment to be made by the President of the
Arbitrators' Institute of New Zealand.

7.53 In making the appointment. the President should have regard to the need to have bottl
economic and legal expertise on the tribunal and the appointments made by the
parties. If neither party has nominated a lawyer, the appointing authority should be
required to appoint a lawyer.

7.54 The third (-non-partyj ar1)itrltor should act as an arbitrator· not an umpire· so that
decisions of the ar1)itrators will either be unanimous or by majority.

Procedure

7.55 SUbject to any agreement of the parties, the arbitrators should determine the
procedure to be followed in the ar1)itration. In partiallar, the ar1)itr'ators should
determine:

• what documents and written submissions are to be lodged

• how evidence will be presented

• whether a formal hearing or hearings should be held

7.56 It is also important to specify that:

• arbitrators are not bound by the rules of evidence

• parties may be represented by any person whether legally qualified or not

• ar1)itrators may appoint an expert or experts to assist them

• ar1)itTators may require the disclosure of information from parties

• ar1)itrators may issue an interim award or awards

• the third person appointed by the arbitrators will act as an arbitrator and not an
umpire

• decisions of the arbitrators will be by unanimous or majority decision
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Time limit for rendition of award

7.57 The arbitration procedure should be subject to a strict time limit for the rendition of an
arbitral award.

7.58 A significant defect in the procedure set out in Appendix A to the Discussion Paper is
the discretion given to the amitrators to det8rmine the timetable for the amitnltion4l

. It
is I'8cognised that nitration is a flexible procus and arbibatDrs I'8quire flexibility in
establishing arbitration procedures to meet the circumstances of the dispute.
Nevertheless, it is in the public interut, u well al the privllte intel'8st of the party
seeking access, to ensure that there is a pruc:ribed time limit on the rendition of the
arbitral award. Otherwise. arDitnltion runs the rilk of delay and frustration whicn is
often inherent in court proceedings.

7.59 The time limit for the rendition of the award could be imposed in a number of ways.
One method would be as follows:

• the initial arbitration would be sUbject to a strict time limit. such as six months

• the arbitration tribunal would have power to extend that period by an additional
two months

• further extensions would only be pennittad with the consent of both parties

7.60 An altemative method would be as follows:

• the initial amitration would be subject to a strict time limit, such as six months

• the initial period could only be extended by the tribunal up to a maximum
period of nine months, but during this period the tribunal must permit interim
access

7.61 The proposal of six months is realistic. It is now common in commercial litigation for
Australian Courts to impose strid timetables on parties to achieve speedy resolution of
matters and commercial litigants have become accustomed to the management of
their cases in this manner. This is particu!arty true of trade prKtices litigation in the
Australian Federal Court. For example, in the recant takeover battle involving Coles
My.r Ltd. Rank Commercial Ltd and Foodland Auociated Ltd (which was injune:ted by
the Australian Trade Practices Commission), the Federal Court ordered a full trial In a
period of less than ttne months. The Court emphuiMd the importance and
feasibility of conducting trade practices disputes in a speedy manner. As it turned out,
the bidding company. Rank Commercial, abandoned the bid and the proceeding
ceased.

7.62 All commercial operations have the ,.sources and 8biIity to deal with accass issues in
a speedy manner, if requifwd by legal process. Accordingly, it is vital for the arbitration
process to have a presaibed time limit to achieve this result.

46 see paragraph 13(e) of Appendix A to the Discussion Paper.
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Rights of appeal

----------

7.63 The Discussion Paper47 states that reviews and appeals from decisions of ttle
arbitrators should be limited. Further, awards will be given effect to notwTthstanding
the appeaVreview unless the court orders otherwise on compelling grounds.

7.64 Appeals from decisions of the aft)itrators should be strictiy limited. It is entirely
consistent with principles of commercial aft)itration for rights of appeal to be limited.
Indeed, in some circumstances, rights of appal from decisions of commercial
aft)i1:r'ation .... removed altogether. Thus for example the Commercial Arbitration Acts
in Australia pennit the parties to exclude appe.ls by entering into an exc!usion
agreement The Model l.IIw on Intemlltional Arbitration does not permit any appeals
on questions of taw or fact and only allows an .ard to be set aside on certain limited
grounds unrelated to the merits of the award. This taw was drafted by the United
Nations Commission on International Trade Law and has been enacted in many
countries.

7.65 In the context of the proposed access regime, appeals should be limited to the
following matters:

• manifest excess of jurisdiction

• fraUd or manifest procedunlll unfairness and

• manifest error of law

Furthermore, there should be no appe.1 as of right, but only by leave of the Court.

7.66 A costs disincentive should be imposed against .ppeals. If a p.rty appeals and loses
the appeal, that party should be required to pay the full costs of the appeal. As an
additional disincentive, that party should p.y the costs of aft)itration (both parties' and
arbitrators' costs). Further, the Court should have discretion to require payment of a
monetary penatty if it finds the appeal was frivolous, vexatious or weak.. Of course, if
the party appealing wins the appeal, no costs penalty should be imposed against the
other party.

7.67 Arbitral awards should be given effect to notwithstanding the appeal. The Court
should have no power to order otherwise. Th.... is little hann which can be cau~!!d by
immediately acting on an arbitral..award. In the case of the new entrant, it will not
commence business unless it is satisfied with the arbitral award. In the case of ttle
supplier of the service, the arbitral 8WIIrd will have been made fOllowing a thorough
period of negotiation and arbttration proceedings. In these circumstances, it is highly
unlikely that significant harm could aceNe to the suppli.r of the service pending an
appeal.

7.68 On the other hand, the... is a considerable risk that appeal rights could be used to
delay access. It is accepted that in many srtuations there will be significant

47 See paragraph 13(9) of Appendix A to the Discussion Paper.
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commercial incentives for a dominant incumbent who is the supplier of a
complementary network service to delay the implementation of access. All avenues
for delay would, rationally, be pursued. This may indude seeking inter1oeutory orders
from a court to injunct an arbitral award pending appeal.

7.69 Such proceedings should not be entertained. Emphasis should be given to allowing
access at the eaniest possible time, in view of the Government's oveniding objectives
of enhancing competition and innovation.

7.70 Furthermore, if on appeal the arbitr81 award is .ered, retrospective orders may be
made. Even in ttlis case, it is not entiIWty neceslary for orders to be retrospective. In
ottler words I it would be reasonabte to require ttle parties to be bound by ttle terms of
the arbitral award until an appeal court decides otherwise. Any order made by an
appeal court would ttlen be prospective. In general, Courts should have the ability to
implement retrospective orders.

Joinder of parties and consolidation of proceedings

7.71 One issue which is not addressed by Appendix A to the Dilcussion Paper is joinder of
parties and consolidation of pJ'OCHdings. Joinder of~ in ttlis context means ttle
ability of a second entrant seeking access to ttle same monopoly facility to join ttle
arbitration proceedings commenced between the first entrant and the owner of the
monopoly facility. Consolidation of proceedings in this context means ttle bringing
togettler of two sep... sets of proceedings between two different entrants and the
owner of the monopoly facility.

7.72 There is considerable inefficiency in conducting an arbitration proceeding between
one entrant and the owner of the monopoly, while ignoring the position of a second
entrant who is also seeking access to ttle same facility.

7.73 It must be recognised, though, that the basis on which a second entrant seeks access
may be entirely different to the first .ntrant Accordingly, the terms of access sought,
and any resulting dispute, may have little resemblance between the first and second
entrants.

7.74 On the other hand, there may be circumstances in which the second entrant is
seeking access on identical terms to the first entrant The question should be
addressed whether the second entrant should be entiUed to join any amitl"ation
proceedings commenced by the first entrant, or consolidate two sets of arbitration
proceedings which have already commenced.

7.75 Because of the diff....nt circumstances which may arise, decisions on joinder of
parties and consolidation of proceedings should gene"ly rest with ttle entrants. In
other words, if both entrants ag.... to a joinder or consolidation, that should take
place, and the dominant incumbent supplier of the service should not be entitled to
object. The benefit of joind.r and consolidation is, of course, efficiency in the dispute
resolution process. In particular, the entrants will be able to share costs and expertise
conceming the issues involved. The artNtnltors will _0 benefit from having all
relevant issues raised in the one proceeding for decision.
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7.76 It is important, though, for either entrant to be free to object to joinder or consolidation.
The objection may be made on the basis of confidentiality and competition. Through
the arbitration process, the entrant is likely to reveal certain aspects of its commercial
intentions and objectives in the related mar1<.et. It may not wish to share that
information with a second entrant

7.n This decision is best left to the entrants themselves. In other words, they will be in the
best position to assess the simMartty or otherwise of their individual circumstances,
and the benefits which will flow from joinder or consolidation.

7.78 The right of joinder and consolidation should be given to the party seeking access, but
the party should not be required to accept joinder and consolidation against its will
except in the circumstances set·out in the fOllowing paragraph.

7.79 Where the first party ...king access does not 118'" to joinder of another entrant, a
dominant incumbent who is the suppier of a cornpMtmentary network service may be
faced with a multiplicity of artlhtion pl'OCMdings. In some cases it may be
appropriate to order consolidation even _nit the wiShes of the first entrant This
would be the ca.. where the first entrants reasons for rejecting consolidation are
clearty outwei,ghed by the desirability of avoiding two or more proceedings. This
judgment should be made by the arbitral tribunal.

7.80 The arbitral tribunal should be empowered but not required to order joinder and
consolidation in these circumstances when requested by a second (or subsequent)
entrant with the consent of the supplier of the service.

7.81 When joinder and consolidation occur the arbitral tribunal should have the power to
make consequential orders for the conduct of the arbitration.

Type of award and final offer arbitration

7.82 The basic purpose of Final Offer Arbitration41 is:

• to provide an incentive to the parties to make offers closest to some wideal
outcome, in that way bringing the parties closer to agreement

• to narrow the scope of the arbitrator's final decision, as the arbitrator chooses
between two offers which should have been brought closer together

7.83 The usual form of one-part Final Offer Arbitration is difficult to implement in the
context of access disputes for the following reasons.

7.84 First, an access agreement involves a complex set of terms and conditions relating to
the particular service in question. It invotves determining and defining the type of
services provided, which may indude a range of factors such as the provision of
information and the requisite compatitMlity standards. Price is detennined on the basis
of the range of services provided. Consequently. it woutd be difficult for the two
parties to produce two final offers which are entirety compdble and which will allow

48 See paragraphs 4-7 of Appendix E to the Discussion Paper.
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the arbitrator to merely choose between them. The arbitrator will be forced to make a
range of decisions conceming the nature and scope of the services provided, and the
prices to apply in those circumstances.

7.85 Secondly, Final Offer Arbitration is unlikely to assist in the darification of economic
issues conceming access. While the views of the parties may be polarised, that
polarisation may be neceuary at the outset to de.rty illuminate the various economic
issues at smke. In the CJeer v Telecom litigation, ret.com should not be criticised tor
holding certain views about .conomic pricing for access. The major criticism of the
litigation is the delay involved in obtaining a resolution of the different view points, and
indeed the inability of the court system to deliver a resolution.

7.86 Thirdly, as outlined in the point above, tM rul problem with access det.rminations to
date has not been the problem of ·splitting the diff....nce·, but the probt.m of not
achieving a resolution. The access regime with compulsory arbitnltion oy.rcomes the
difficutties previously experienced with timeliness and cost. In those cira.amstances,
the detriment suff.red by the parties remllining polllrised is not insurmountable. A
party will be diudvantaged if it maintains a potariled view which is unsustainable.
There is an incentive inherent in .ny compulsory dispute resotution mechanism for
parties to prdmote legally or economically justifiable positions. In these
circumstances, Final Offer Arbitration is unnecessary.

7.87 Therefore, a two-part approach to the arbitral award is more appropriate for access
disputes.

7.88 The first part of the arbitration seeks to define the service to be provided under tne
access agreement The characteristics of the service would include:

• the definition of the service being provided

• other services, such as information services, which must be provided to
support access

• methods of measuring and billing the service to be provided

• technical issues to be agreed, induding issues which relate to safety

• other commercial terms which would normally be included in an access
ag....m.nt, such as methods to resolve disputes

7.89 It is only once the scope of the access .g....m.nt has been property defined that
pricing for accass can be agreed. Consequently, the two-part process of arbitration
contemplates an initial decision on the tenns of the access anangement, followed by a
second decision on the pricing for access.

7.90 The second part (the decision on pricing) should be rMde subjed to sealed bid Final
Off.r Amitrdon. At this stage, the impediments to Final Offer Aft)itration noted above
would be overcome. However, Final Offer Arbitration should not be undertaken if all
the parti.s to the arbitration agree that the price should be determined by the arbitral
tribunal in its award on terms and conditions of access.
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7.91 The arbitral award should prescribe the tenns and conditions for access. This will
mean that there is no need for the parties to execute an access agreement following
the arbitration. The arbitral award itself will constitute the access terms and
conditions. This avoids any need for either party to take action to force the ether party
te enter into the access agreemenl It ..so ensuru that the arbitral award is final and
binding, and neither party may argue for further terms and conditions to be included in
the access agreement.

7.92 The arbitral award should be enforceabte in the High Court·.

Costs

7.93 A distinction can be drllWn between the coats of 1he arbitnltion (induding both the
arbitnltorl' f..s and all other expenses relating to the arbitration such as venue hire,
secretarial COlts and hotel and travel apenau) and the costs of the parties (being
essentially legal casts)lD.

7.94 In particular, an award of calts as contemphDd in the Discussion Paper should
include all costs, both casts of the arbitration and the other parties' costs.

7.95 An atDitration procedure should also facilitate a process for ensuring financial security
of the arbitration. Consequentiy, the arbitJatoll should be en1J)OWered to order the
parties to deposit moneys on account of fees and expenses. Those advances should
be provided eq~lly by each party umus the arbitrators, in their discnttion, detennine
otherwise. If one party refuses to pay, the other party should be invited to pay the first
party's share. The award should deal with finalliabiltty for costs and may awIIrd the
payment of interest to compensate for non-payment of an advance, and its funding by
the other party, in the course of the arbitration.

7.96 If, as recommended, arbrtrators are appointed by the parties, each party should settle
the appropriate fees with its arbitrator. The presiding arbitrator's fees should be
agreed by the parties and the arbitrator. Failing agreement between the parties, it
should be settied by the President of the Arbitnltors' Institute of New Zealand and the
arbitrator.

7.97 In awarding calts, the arbitral tribunal should have a discretion to eward an amount
less than an arnitrator's fees if it detennines that the fees are, in the circumstances,
manifestly excessive.

Mandatory disclosure regime

7.98 The final enhancement to the light-handed regime which Bell South proposes is a
mandatory disdosure regime applicabfe to Telecom for so long as it is the dominant
incumbent.

7.99 Access networtts in the tetecommunieations industry have certain similarities with line
busin.... in the electricity industry, both being characterised by high fixed casts and

49
50

14 contemplated in paragraph 16 of Appendix A to the Oiscullion Paper.
The reference to costs in plragraph 15 of Appendix A to the Discussion Paper should be clarified.
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large volumes of low value units passing over the networK. Therefore. the disdosure
regime for line businesses in electricity may be a good model for the implementation
of a more appropriate telecommunications disclosure regime.

7.100 There are, however. significant differences between the two industries, some of which
have been discussed e.rtier in th..e Submissions, in particular. in relation to dynamic
efficiency and the greater pace of technological change within telecommunications.
Other differences are:

• the number of companies in New Zealand operating as line businesses is
much larger than the number of telecommunication companies offering
netwon< services (essentially, just Telecom)

• the number of services that are offered to custDmers is much g....ter in
telecommunications leading to a higher proportion of shared costs. Thus, the
cost allocation mechanism is of more importance

• there is no need to interconned between differing distribution netwof1(
operations, contrasting with telecommunications where there are two-way
netwof1(s

7.101 The key differences must be reflected in a revised tetecommunications disclosure
regime.

7.102 In order to enhance maJ1(et processes to achieve Government policy objectives of
maximising the telecommunications sector's contribution to overall economic growth,
and for the correct assessment of the impact of Te.com's agreement with its
shareholder to restrict residential tariffs, the Maccess networtcs- should be segmented
into, at a minimum. CSC, urban, suburban and rural, and possibly by typography. The
variable nature of New Zealand's topography means that there are large differences in
cost strudure (hills, for example, have a considerable impad on cost and the
introduction of competition)51.

7.103 For competition and innovation to flourish in what has historically been monopoly
areas. much faster provision of information by Telecom is needed. Financial and
performance measures should be required to be disclosed every quarter. with auditing
eanied out once a year, or at greater frequency if requested by a party. The
ob~gation to report on a quarteMy basis should not be onerous since Telecom

54

•

The key requirements of the Electricity (Infol"lMtion Disclosu...) RegulGonslre:
• disclosure of separate audited financial smttments between dtftering busin.s units (line, energy

trading Ind ;.neration)
disclosure of rn«hodologies for aUoc:nons of costs. ,....,u•• UHts Ind liabilities~en
business units

• disclosure of transfer pricing betWeen related parties
• disclosure of line pricing policiel and m«hodologiel
• disct..... of com and~ by 10M groups enc:I the rMthodologies usecl for their all~on
Initial dildosure has only just been rMde by mIIny of the lledricity distribution companIes. Thus, it IS

nat possible to judge the success or athefWtse of the eleclricity Infam'lMion disctOIure regime. HGWlYtr.
the large number of mergers and takeovers by indUstry participants that .... occurring indi=-te the
companies themsefves s.. the neecl to enlarge to obtain benettts of SCllIe .nd hence to increase both
absolute and relative efficiency.
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prepares and pUblicly disdoses tinanaal position statements every quarter. Given
that technological change is affecting the telecommunications industry at a rapid rate
and hence the risk of technical obsolescence is great the revaluation procedure
should occur at least annually.

7.104 Given the large differences in costs of service and the restriction on revenues from
residential customers, both costs and revenues within an area network should be
apportioned to residential and business, with the allocation mecnanism disdosed.

7.105 For tetecommunications, there should be five elements of costs:

• traffic sensitive networK costs

• non-traffic sensitive netwof't( coltS

• fixed and common ovemud costs

• non-networK opernng costs

• interconnection costs

7.106 For revenues. the... should be four elements:

• usage related retail revenues

• access related retail revenues

• interconnect related revenues

• revenues for other services (e.g., call waiting, call forwarding)

7.107 The appropriate perfonnance measures for the telecommunications industry should
be:

• number of calls

• number of call minutes

• number of interconnect calls

• number of interconnect minutes

• number of customers

7.10S Such data for revenue, costs, and performance should have the foUowing
components:

• residential and business
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• peak and off-peak

• local and long distance

• other services

-v .

7.109 Of key importance is the allocative mechanism adopted for cost alloenon 'ft'here costs
are shared or common between differing .ervices. The majority of costs in
tetecommunications are .ither sha,..d or common and thus knowledge of the basis
adopted for "oedon is essential. It is recogniHd. for example, that there is
significant ability to load COltS onto Ius competitive areas.

7.110 It is likely that .v.n rural will become subject to competition in the not too distant
tutu,.., and thentfore th will be less need for extensive disdosure. Telecom should
th....fo... be subjed to this strengthened dildosure regime for so long as it is
dominant and it is bound by its agI"Mm.nt with its sha,..hoIder to restrid residential
tariffs.

7.111 This disdosure wUl ensure that all network operators will have sufficient information to:

• become active competitors in the loc:alloop at the appropriate time

• be able to negotiate with Te1.com on interconnection on a fainy informed
basis, and in particular on the extent of the impact that Telecom's agreement
with its shareholder to res1rict residential tariffs has on Telecom's profitability
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APPENDIX A

Answers to Questions (1H16)

A.1 This Appendix Inswers the specific Questions (1)-(16) Isked on pages 14-16 of the
Discussion Piper. These Inswers Ire moSUy summaries of relevlnt parts of the
particular discussion in the.. Submissions of the broader issues raised by those
specific questions.

The I"efIullltOry fnlmeworlr for tMtemtinlng acc:us .",. and conditions

Summary answer to Question (1)

QUESTlON (1):·Which of the following ......... for ....... Ind _Iforcin; the regUlatory
emriranmem for~11dIId"""'ftIOIIOPCI•• would bat prom. economic
efficiency in a mannerthat iltImeIy, oertIIin anct........bIe?· ..

(I) No prtncipIIs ·tapart tram1M Cornmen:e ACt) wllhsolutian.anct enforcement by
the courts (i.e., 1M stalS quo):

(b) No princip_ (apart tram 1M ConuMrae Act) wIth•.-.oIution and enforcement by
a new compujllory arbltlation mechanism;·

(e) Broad legislative principles with the courts;

(d) Broad legislative principles with compuisory arbibdon;

(e) Broad legislative principles with a statutory regulatory agency (such as the
Commer ce Commission);

(f) Detailed indUlltry...,.eiftc principles with the cowts;and .

(sa) Detailed industry...pecit'ie principles with compulsory~on.

A.2 An approach which specifies no prin~les, apart from section 36 of the Commerce
Act, is fundamentaHy flawed. Detailed industry-specific principles are not consistent
with New Zealand's light-handed regulatory approach. Accordingly, broad and non
presaiptive legislative principles must be introduced to govem the determination of
access terms.

A.3 The hldors of precedent wtue and the rules for determining standing and admissibility
of evidence have limited significllnc:e in the selection of the most appropriate
regUlatory institution for an access,.gime. Accordingly, the Courts Ire inappropriate
to act as the regulatory institution for an access regime.

A.4 Both arbitrators and a statutory regulatory agency are able to impose the more flexible
range of solutions required for IccesS disputes. The faders of cost and delay of
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making decisions and taking adion, and of access to technical and economic
expertise, can be made relatively neutral between arbitrators and a statutory
regulatory agency (such as ttle Commerce Commission). The determinative issue on
the selection of a/'t)itr'ators or a regulatory agency is vulnerability to outside influence.
Accordingly, because regulators are vulnerable to outside influence, compulsory
arbitnltion is the most appropriate regullltory institution to achieve economic effiaency,
as it encourages ttle continued use of maf1(et processes to resolve access issues.

A.5 Brad legiaJative principles with compulsory Irbitration IS in (d) will therefore best
promote economic etriciency in a ".nner that is timely, celt8in and predictable.

Sum"",ry answer to Question (2)

QUESTION (2): tflM'oadlegill..tiv":princ"'li·I"',"~wouIdth8following
principiespromatll the~_out in the ••lIonabove?',>' '

(a) n....nttowhich comptlGtion is ........or"'to lie lim.... in the retIMInt
market;

(b) Thenec:euity or dainbilityof~rdingthe ....... ofconsumen; and
, . ,

(e) The prDIIIGtion of eIftoiency in the production Met supply 01" acquisition of the
COld!oiled ..rvice.

A.6 There is little doubt ttl8t the principles set out in paragraph 195 of the Discussion
Paper, other than ttle safeguarding of the interests of consumers, will promote
economic efficiency in a manner that &s timely, certain and predictable.

A.7 The objectives of Govemment policy which firms should have regard to in maf1(et
eXchange and private contracting and which any arbitral tribunal should be required to
comply with, are to maximise wethlre by:

• ensuring that efficient entry and competition in that or any other market is not
prevented, restrided, delayed or lessened

• promoting efficaency induding dynamic, allocative and productive efficiency in
the p~uction~d suppty or acquisition of the relevant services

• supporting the combination of competition and innovation to their mutual
benefit and encouraging greater dynamic efficiency with, if there is a trade-off,
precedence over short-teml static efficiency gains

A.S SUbject to the broad principfe of the promotion of the interaction of competition and
innovation, there is Irttfe need to add to the broad principles referred to above.
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Summary answer to Question (3)

----------

QUesnoN (3): WMt a,. the adVantages and drawbacks of eomrllunicating detailed
__",ents of policy to the l'Wgulatory institution via Gowrnment statements as occurs
in 5.26 ", the Commev ce Act?

A.9 Govemment intervention in the access process through communicating detailed
statements of policy to the regUlatory institution is inappropriate. Govemment
intervention is vulner1lble to outside influence.

A.10 Once the improved access regime is in place, the Govemment should observe the
outcome Of the process before milking any changes. If further changes are .
necesury. the Govemment should imptement the changes through normal legislative
processes which are transparent and subject to public scrutiny and accountability.

Summary answer to Question (4)

QUEsnON (4): SMuId tile wording .......~.instIution_to how much
Might to put.ona. s.2S-type statllmerD be stlo"...than the:.,... regard to"
rwquirement of s.26: e.g.,:-tMt requiNdto:Comptywlh,,?:,::<·:·:::;:·j·::::'~::::}··

A.11 The rtJgu/atory institution should only be required atmost to "'aw regard to" any
section 26-type statements, and should not abe required to comply with".

Summary answer to Question (5)

QUESTION (5): What .,. the adYama.- anc:t dnlwbac:lca Ofan arbIbation proceaa of the
type set out in .Appendix A? What are the advantllgesand d.awbacks of Final Offer
ArbitIation?

A.12 The al1)itr'ation process of the type set out in AppendiX A to the Discussion Paper
gener1llly would be effedive in ensuring that access is provided ina manner that is
timely, certain and predictable.

A.13 The need to establish a panel of arbitrators which is compulsory to the parties is
questionable. The parties should be free to seled their own arbitlator for dispute
resolution.

A.14 SUbject to any agreement of the parties, the al1)itI'ators should determine the
procedure to be fouowed in the aft)itration. However, the arbitration procedure should
be subject to a strict time limit for the rendition of an arbitral award. Appeals from
decisions of the art3itrators should be strictly limited. A costs disincentive should be
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imposed against any appeals. ArbitrlllWlrds should be given ened to
notwithstanding the appeal. The Court should have no power to order otherwise.

A.15 Because of the different circumstances which may arise, decisions on joinder of
parties and consolidation of procaedingsshould generally rest with the entrants. The
arbitrators should be empowered but not required to order joinder and consolidation
when requested by a second (or subsequent) entrant with the consent of the
monopoly owner.

A.15 The usual form of one-part Final Offer Arbitration is difficult to implement in the
context of access disputes. A two-part approach to the arbitralllWllrd is more
appropriate for access disputes. The first. part of the arbitration would seek to define
the service to be provided under the access agreement The second part (the
dec:ilion on pricing) should be made IUbject to .....d-bid Final Offer Arbitration.

A.17 The artXtral .-rd should prescribe the terms and conditions for access.

Ace..Pricing Option.

Sumt'n8'Y answer to Question (6)

QUESTION tt):·t ~ to ~JltOr""':In__~" which of the
pricing ndIla ·beIIt o..j.atMa of~tOr....rconnedion
in order to pnMcie (a) Ioca _ ;(b) .... cu.tance.•rvice; and (c) ather
-..communications .-vices, such • _halal"?

..-::..: .

(a) pricing at Iong-run aw,...~icost;

(b) the BW or Eft'icient Component Pricing' Rule;(ot ffNi leaamonopoly pi ufIts); and

(c) (in the ... or two-way networb) the nile or .......lIfOGItt'and "lilted such .s
-biUanet keep". '..... ,.. . :; .. C".,. ,.. , ". ,<:,).:::::"":.,:.:.:~,,:.,.,, ,.,',:,., , .'

::'. :.:.:-.. ::.:.<:;:: .. :

A.18 LRAle guards against predatory pricing and also checks whether inappropriate
interconnection prices invite uneconomic entry.

A.19 The Baumol-Willig rule fails to achieve overatl eCOnomic (alocative, productive and
dynamic) efficiency. It is therefore inappropriate as an access pricing principle.

A.20 Policy should encourage interconnection charges that a,. b.-d on the principles of
reciprocity I non-dilCrimination, unbundling and dHlveraging and are equal to LRAIC
or higher than LRAIC only as necessary to recover appropri8te fixed and common
costs.

A.21 The principle of reciprocity promises partially to c:onect the stlategic imbalance that
exists between the dominant incumbent and entrants.
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Summary answer to Question m

QUEST10N (7): Hfting Ngard to the list of factors in paragraph 214, which of the
pricing rules u..d 8bo¥e Cor .....,.,.) "-t achie-. the oI:tjectives of efficiency for
access to networks in other industries (such • elletlicityor gas)?

A.22 The present probtem is in telecommunications. Therefore, it should be addressed
first However, many elements of the proposed solutions apply to other netwoJ'1(.
industries. These solutions wont best in the pruenc:e of substantial potential and
actual competition. Todlly. of all network industries, tetecommunications has the
potential to be the most competitive. Thus, the pro~dsolutions apply best to
telecommunications. Those solutions are proposed with this indultJy generally in
mind and, more particular1y, with the issue of interconnection to provide local'service
(using either fixed or wireless technologies) in mind.

Summery answer to Quution (8)

QUESTION (I): What otherprR1aiples(e~g...~relating ., technical
~ ofht.~,or U'nIbundIIfW orcom,one..a) ry to
achieve the objective of ....ciency in the .lacommunicdona88etor? in other _cton?

'. :- ..":.- .-:: }",<:; ":-..

A.23 Other pricing principles that would further promote economic efficiency in the
telecommunications sector indude:

• the requirement that a network operator has to offer fair and reasonable
access prices and other interconnection terms to competing and
complementary network operators

• the principle of reciprocity for like termination HNices to counteft)alance the
strategic advantages which the dominant incumbent enjoys as a resutt of its
uneamed historical monopoly position

• a principle that there be no networtt operator-specific price discrimination to
prevent anti-competitive favouritism among competing network operators by
the dominant incumbent

• a principfe that interconnection charges are unbundled so that those services
needed by another network operator can be offered on a stand-alone basis

• a principfe that interconnection charges be de-averaged so that they take
account of different geographic and customer marUts

• a principle that monopoly rents be exduded from interconnection charges
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A.24 There are a number of other factors which would also achieve the objective of
efficiency in the telecommunications sector. These factors are considered in detail
elsewhere in these SUbmissions. In particular, however, greater efficiency will be
achieved by the adoption of a mandatory comprehensive disclosure regime applicable
to the dominant incumbent That regime will ensure that negotiations and arbitration
on prices and other tenns and conditions will be conducted on a considerably more
informed basis than is possible today.

A.25 Talecom has an incentive to understate its marginal costs of production in its
competitive mar1tets and then emptoy the Baumel-Willig Nle to charge an exclusionary
interconnection once vis-a-vis another fellow netwof1( operates.

Dealing with aoc/al oblle-tions

SumfTNIry aMWer to Question (9)

QUESTION (I): Which of the following two opIGnI.:ia""JIDIr:tD.achievea.
oIitjectiYU of (I) erwuring the COIItiI of the __I obligation a,..oontrtbuMd to by."
u.rs of a natural monopoly facay in a way that c:toeS not....~betwMn
ttwn; and (II)·.Ioc..... "COltS of the obIigIdIori an •.~whichminimizes the
economicditltDrtions crwated? . .

(al irarconnection pricing ru_ which do not require-.pa..... estimation and
verifICation of the social obligation coats (such _the BW rute); or

(b) sepa.... estimation and wrtftClltionoo~with·aome......ns of docmng the
cost between competitors (whether in rWtion to the int8rconnection pricing or
not).

A,26 Telecom's assertions that its agreement with its shareholder to restrict residential
tariffs is in fact .n obIigdon have not been demonstnlted. Other network operators
suffer a significant infonnation disadvantage in relation to this agreement

A.27 Telecom should be subjed to a mandatory comprehensive disdosure regime requiling
it. as the dominant incumbent, and as an incident of its agreement with its shareholder
to restrict residential tariffs. to disdose the agreemenrs contribution element for every
economically distinct residential and bUSiness maf1(et and service.

A.28 To the extent, theretore, that Telecom's agreement with its shareholder to restrict
residential tartt'fs does in fad impose an observable ·obligation- in any economically
distinct residential and business market and service, then that ·obligation- should be
recovered by reHIcom by way of the interconnection charge payable in respect of that
distind market or service.
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Summary answer to Question (10)

QUESTlON (10): is there In economicaUy IIfIicient lMthodoiogy for estimating socia'
obligation costs? What are the a"mae- and drawtMcb of the two methodologies
(Mfutty distributad coas- and "widable inc......,.1 coets") mentioned in the test?

A.29 On the basis of the answers set out in paragraphs A.~A.28, there is no need to
determine an economic:.lly efficient methodology for estimating the cost, if any I of
Telecom's agreement with its shareholder to restrict residential tariffs.

Summary answer to Question (11)

QuesTION (11): Is...an ec:onOmiaiIy tllllcientlMilhodoto., for allocating social
Hfigation costs among the. conipeIrig netWcwb? What nwthodologyshould be used
for allocating the Kiwi Share coat ..... competitcn?

A.30 On the basis of the answers set out in Pllragraphs A.26-A.28, the economically
efficient method for alloenng the COltS. if any. of Telecom's agreement with its
shareholder to restrict residential tariffs among competing network operators is to
impose a mandatory comprehensive disdosure regime on Telecom which enables the
so-called ·oblignon·, when it exists in nalaon to a particular market or service, to be
recovered by Talecom by way of the agreed interconnection charge for that market or
service.

Summary answer to Question (12)

QUESTION (12): How should the costs of the auditor be shared·among the
competitors?

A.31 If it is necessary for an independent auditor to audit and verify the disclosuna made by
Tetecom pursuant to the mandatory disdosure regime, the cost of the auditor should
be shared by both th6 network operator requesting the audit and Telecom. However,
there should be power to reqUire T.lecom to meet all the costs of the auditor where it
has not originally disdosed the appropriate information.

The Gatekeeper

Summary answer to Question (13)

QUESTION (13): Is it possible tID utiefactortly ca....... from the.Gowmment the
authority to invoke an access pricing regime? Do the risks·outweigh the benefits?
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A.32 The question is not whether or not it is possible to delegilte satisfadorily from the
Government authority to invoke an access pricing regime. or whether or not the risks
outweigh the benefits. Maft(et processes must be enhanced in telecommunications to
achieve Government policy objeCtive. of maximizing this sector's contribution to
ovenaH economic growth through promotion of economic efficiency. These
enhancements should take the form of an industry-specific two-part .ft)htion
process guided by broad economic princip4es which promote dynamic and allocative
efficiency and economic welfa.... accompanied by strengthened disdosure
...quirements.

A.33 If these enhancements a... made, there is no need for the Govemment to delegate.
satisfadorily or not, the authority to invoke an ac:ceu pricing regime. There is equally
no need to consider whether the risks of doing 10 outweigh the benefits. Put ~nother
way. if policy makers enhance the regime • WSouth submits to enable mar1<et
procesMS and private conncting to achieve Government policy objectives, there is
no need for a GateKeeper of the kind enviuged by the Discussion Paper.

A.34 On this basis. therefore, the de fade "GRKMper" is compulsory arbitration
accompanied by a compulsory detaited dildosu... regime appIicabte to the dominant
incumbent The... is no need for a Gatekeeper to be appointed in ....ped of the
establishment of an arbitral regime for the t~mmuniClltionsindustry.

SumtMry answer to Question (14)

QUESTION (14): Which Of the oPtions _out1Mtiow-.t malts the objactiveof
promoting economic .mciency subject tID 1imeIiMSS,celtainty and predictability, taking
into account any possible ~uJatDryCOIita? .In particular,·. the judgment about when
to invoke an access pricing ..-gime best made by the Crown?· .

(a) the courts, subject to the ComnMtrCaAct; ,. .

(b) a -.tutory rwgulatory body, subject to broad .........PrinCiptes;

(c) • stAtutory,..,tatory body, subject to deta..~veprinciples;
..

(d) Governmentading under statutory powers and subject to broad legislative
prine....; and ...

. ".: :<'.

(e) the Government acting undermtutDry powersand.subjectto detailed
legislative principles.

A.35 On the basis of the answeB set out in pa~hsA.32-A.34, theN is no need to
consider which of the options set out above belt meet the objective of promoting
economic efftciency subject to timeliness, canainty and predietablity, taking into
account any possible ~ulatorycosts. There is no need to consider whether the
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judgment about when to invoke an access pricing regime is best made by the Crown.
Neither of these questions arises for consideration.

Summary answer to Question (15)

QUESnON (15): .. it poaible tD dIIfine a th.-ho'd, for dMlrmining which disputes
should haw aeee. to a new acceu reguIIItion .Ngi.... thIIt mMta the Objec:tiVM set
out in paragraphs 235-237? Do the principtesMt out in paragraphs2~2""meet
these objectives? If not, what princip" might ct.fine such • th~?

A.3S On the basis of the answers set out in parag~hsA,32-A.34, there is no need to
consider whether it is possible to define a threshold, or to detennine which disputes
should have access to a new access regulation regime. Whether or not the principles
so set out meet the objectives also so set out, and whether or not there are other
principles which might define such. threshold, none of these questions arises for
consideration.

Summary answer to Question (16)

QUESTION (11)>: Is It nee••ary to di8tin1,**,formalfy~ bona fide downstrwam
competitors and other end-users or custeHMrs in the talecommunications industry for
the purposes of determining access to • newacceuregulation r8gime? Does the
suggestion in paragraph 246 satisfactorily make this distinction?

A.37 On the basis of the answers set out in paragraphs A.32-A.34, there is no need to
consider whether it is necessary to distinguish formally between bona fide
downstream competitors and other end-users or customers in the telecommunications
industry for the purpose of determining access to a new aceess regulation regime.
The question does not arise for consideration.
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Pricing access

IntroduCfjon

APPENDIXB

-_..__.....

B.1 This Appendix considers IICCIIIS pricing ptiilc:ipl. in the communic:ations sed:Dr in New
Z8a1and. ellSouth bllieves" it .. pc..... tID __ of ace... pridng principtes
which should, in PI i 1dpIe, form .. guiding prindpIII for.. negotiIdion and, if necessary.
the 8t'biblltion ofi~e:twges.

B.2. At this point in time, BellSouth does not propoM ttwt these accus pricing principles be
enIIc:tad as such into legilalltion, wnethar generally for a range of netwartt industries or
specifically for .Iecamrnunic:lltions.

e.3 Accordingly, this Appendix:

• sets out elllScuth'slUbn'illionl on the 8CC•• prDIg prindpIII to guide
negotiations and arbiblltioit for the .llcommunialtions tedDr in New Zeatand

• discus..s and 1I1II!yses:

the issues railed in this contaxt in the Discussion Paper

the options availabie in this contaxt

The summary of BeIlSouth's answers to Questions (SHe) asked on page 14 of the
Discussion Paper is found in Appendix A to these Submissions.

Summary of~bmiu;onaon ace... pricing princ/pl_

8.4 Any access pricing principles that should be considered for controlling the
interconnection or access price in the telecommunications sedor in New Zealand
should52

:

• promote economic efficiency

• be timely

• have a high degree of predictability

B.5 BeIlSouth agrHs with the statement in the Discussion Papa'- tMtthe:

retewm criterion for iaentifying which access pricing Nle is most appropriate" economic Ifftciency (i.I.•
produdi'le. aUOClItiYe and dynamic .meancy)

8.6 BeIlSouth submitS that the access pricing principles which belt achieve the objedive
of efficiency for interconnection in the telecommunications sector in New Zealand Ire:

52 Aa lWted in paf'ltOl'lph 209 of the Oiscuuion Piper.
53 S.. pal'lgl'lph 209 of the Discussion Paper.
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• Principle 1:

• Principle 2:

• Principle 3:

• Principle 4:

• Principle 5:

• Principle 6:

................

mandatory interconnection of networks in conjunction with the
safeguards of the incremental cost test

reciprocity of interconnection charges

non~iscrimin.tion ac:rtlss network operators for the same service

unbundling of interconnection charges

geographic de-e.,.,.ging of interconnection charges

exctusion of monopoly ",nls from interconnection charges

B.7 BetISouth submits that the BaumoJ.WIIIig rule is inappropriate for the
telecommunications sedor of New ZUland. This rule consists of:

• a principle: the dominant incumbent is ~id its full opportunity costs, including
monopoty rents, but takes no risk

• an implementation mechanism: the full opportunity cost is measured residually

B.S The BaumoJ.Willig rule is inappropriate in a regime of light-handed regulation, such as
in New Zealand, because:

• the principle is inappropriately narrow in scope

• the implementation mechanism is mathematically biased in favour of the
dominant incumbent

B.9 Moreover, the Baumol-Willig rule:

• fails to promote or achieve overall (allocative, productive and dynamic)
efficiency even in the "simplest, static and no-uncerblinty'" context of paragraph
124 of the Discussion Paper

• acts to perpetuate high prices. limit entry, restrict, prevent and even eliminate
competition as well as retard innovation

Only under extremely exceptional conditions. far-removed from the
tetecommunications sector in New Zealand, could the BIIumol-Willig rule be
appropriate.

B.10 The basis for this submission on the Baumo'-WUlig rule is ..t out in Appendix C to
these Submissions.

Pricing principles to achieve eflfciency in telecommunications in New Zealand
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Objectives of public policy

U""t6UU",

B.11 The goal of policy for the telecommunications sector in New Zealand is to pursue
allocative, productive and dynamic efficiency. Dynamic efficiency is a good measure
of the effectiveness of policy towards the tetecommunications industry. To pursue
efficiency I policy makers must awate a legal and business environment where firms
can freely compete on an equal footing. Economic theory prwdicts that competition on
a level playing field will lead to efftdent production, efficient pricing and the highest
benefits for consumers and producers.

8.12 The present competitive playing field in the .Iecommunications sedor in New
Zealand is far fn)m level. The existence of a dominant incumbent, the "adoption· of
the Baumol-VVltig nile and the weakneu of cornptlllion law each enable the dominant
incumbent former stIIte monopolist to c:tidate wms that limit competition and
marginalise or exdude actual and potential entrants.

B.13 This Appendix suggests some accus pricing principles which would make that ptaying
field more Ievef. Even so, the dominant strue:tural poIIion of the incumbent (and the
resulting tilting Of the playing ftetd) praents very considerable challenges to policy
makers in the context of a light-handed regulatory regime.

B.14 If these access pricing principles are adopted:

• competition will be strengthened

• prices will fall

• new services will be deployed at an accelerated rate

• quality will be enhanced

• more efficient netwol1( usage will be achieved

• greater overall efficiency will be achieved

B.15 In this context, dynamic efficiency is fundamental. The present titled competitive
playing field severely restricts the possibilities for innovation which are vast in
telecommunications.

B.16 These proposec:l aeatss pricing principles are likety to increase both dynamic and
static efficiency. occasionalty. there may be a trade-off between static and dynamic
efficiency. Schumpeter argued in favour of temporllry monopoly profits to ntWard
firms for innovative behaviour, not in hIvour of a franchise which would stifte
innovation for fear that its position is thl"Ut.ened. T-=m is cIeafty earning monopoly
profits. But tho.e monopoly profits cannot be inteflnt8d • a proper return for its
ingenuity and initiative. Instead, those monopoly profits are the simple result of a
monopoly franchise enjoyed by TeleCOm by historical accident. Those monopoly
profits do not produce the benefits that Schumpeter foreuw which would come fn)m
rewarding innovlltive entry into these markets.
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Nature of the access pricing problem: lack of access pricing principles and lack of
information sharing

B.17 The access pricing problem which arises today in the New Zealand
telecommunications sector is a result of the lack of appropriat.ly defined and
understood access pricing principles that c.n guide network operators to negotiate
and agree interconnection charges without recourse to I.ngthy and costSy dispute
resolution procedures. For example, there is today no agreed basis te require, or
provide incentives te, the dominant incumbent te charge a non-discriminatory, fair and
reasonable amount TeMtccm today theretore has no incentive te charg. fair and
reasonable access prices. T.lecom has .v.ry opportunity to charge access prices
which minimis. competitive threats.

8.1 e This access pricing problem is also a result of the extreme information asymmetries
which exist today in tefecommunic.tions in New Zeatand. It is th....fore .ssential that
the dominant incumbent be subject to a mandatory disdosure regime which .nables
other networX operators to negotiate access prices and other terms and conditions on
an informed basis.

The Saumol-WilJig Rule is not an appropnate access pricing rule; monopoly rents
should be excluded from inten:onnection charges

8.19 The Baumol-Willig Nle:

• fails to promote or achieve overall (allocative, productiv. and dynamic)
.fficiency even in the "simplest, static and no-uncertainty" context
contemplated in the Discussion Pape"'-

• acts to perl)etuate high prices. limit entry, restrict, prevent and ev.n eliminate
competition and retard innovation

Only under extrem.ly exceptional conditions, far-removed from the
telecommunications sector in New Zealand. could the Baumol-Willig Nle be
appropriate.

8.20 The basis for this submission on the Baumol-Willig rule is set out in Appendix C to
these Submissions.

Principles of interconf'l6Ctjon: mancmtory interconnection, reciprocity of interconnection
charges, non-discrimination across fellow network operators, unbundling of
interconnection charges, geographic de-alleraging Ind exclusion of monopoly rents

8.21 The access pricing principles which should be adopted Ire:

• Principle 1: mandatory interconnection of networks in conjunction with the
safeguards of the incremental cost test

• Principle 2: teeiprocity of interconnection chIrges

See paragraph 124 of the Discussion Piper.
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• Principle 3:

• Principle 4:

• Principle 5:

• Principle e:

no~iscrlmination across network Opef8tOfS for the same service

unbundling of interconnection charges

geographic ~"'nJging of interconnection charges

exclusion of monopoly rents from interconnection charges

8.22 The objective of these principles is:

• to encourage interconnection of networtcs in order to create services which
have the effect of driving down prices and which meet unmel users service
needs

• to create a level playing field ·wheN networtt opel.tors can frMly compete on
an equal footing, leading to an .rJicient WIecommunications sector

• to ensu,. that prices both stimulate etricient usage of networks and also
provide co~d signals for netwof1( operators to innovate

8.23 *ndatory interconnection of networlcs. A network operator is requirwd to offer fair
and rusonabte access prices and tenns and conditions to competing and
complementary network operators.

8.24 This principle counteracts the tendency for a dominant incumbent to use its control of
essential network facilities to ,.ltriet competition in rnartcets for substitute services. A
minimal restriction on a dominant incumbent is that interconnection charges fall
between average incremental cost and average stand-alone cosl

8.25 Care needs to be taken in computing stand-alone costs. It is necessary to ask what
the costs are of providing access on a stand-alone bais given by best practice (Le.,
the most advllnced state of knowtedge of, and upeftise used by, any network
operator). This rwquiru the separation out onty of tho.....nditLns necessary to
provide interconnection services. In addition, it is necessary to require that the
dominant incumbent use in its computdon, regardleas of the adulll technology used
in its network, -best practice- technology. Otherwise, it will intlate the costs of
interconnection.

B.26 In most circumstances, access prices below Ale would not be in the interests of a
dominant incumbent This pouibittty is a concern when the dominant incumbent
attempts to drive out adual or potential sUppliers of ac:ceu services.

B.27 Reciprocity of interconnection charges. This principle means that the interconnection
pricing schedule offered by network A to network B for C8III that originate from
netwoft( 8 and pass through or terminate in network A is the same as the
interconnection pricing schedUle offered by network B to network A for calls that
originate in network A and pass through or terminate in network B.
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